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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

THE KING V. THE GOVERNOR OF BRIXTON PRISON. 

Ex parte van der auwera. 
[1907] 2 King's Bench Division, 157. 

Extradition — Crime Committed in Belgium — Prescriptive Period for Punish- 
ment — Order of Committal to Await Surrender Made Within Prescriptive 
Period, but During Time Prisoner Serving Sentence for Crime Committed in 
England — Arrest under Order of Committal After Expiration of Prescriptive 
Period — Extradition Act, 1870 (33 & 34 Viet., c. 52), s. 3, sub-s. 3; ss. 10, 
11 — Extradition Treaty Between United Kingdom and Belgium of October 
29, 1901, arts. 9, 11 — Belgium Penal Code, arts. 92, 96. 

Kule nisi calling on the governor of Brixton Prison to shew cause 
why the applicant, Michel Louis van der Auwera, who had been com- 
mitted to Brixton Prison by a metropolitan magistrate, there to await 
his surrender to the Belgian Government, should not be brought up and 
discharged upon the ground that, by art. 92 of the Belgian Penal Code, 
the offence for which the applicant was sentenced was no longer pun- 
ishment in Belgium, the period of prescription having expired. On 
June 28, 1901, the prisoner was convicted of larceny in Belgium in 
his absence par contumace. The time for appealing expired on July 9 
following. The prescriptive period of five years, which is fixed by 
art. 92 of the Belgian Penal Code, 1 then began to run. On February 8, 

i The following translation of the materia] portions of the Belgian Penal Code, 
the Code d'Instruction Criminelle, and the Treaty between the United Kingdom 
and Belgium for the Mutual Surrender of Fugitive Criminals, dated October 29, 
1901, was used by the Court: 

Belgian Penal Code, art. 92 : " Correctional punishment will be lost by pre- 
scription after five completed years, counting from the date of the decree or 
judgment given in the last resort, or counting from the day when the judgment 
given in first instance could not longer be contested by way of appeal." 

Art. 96: "Prescription of punishment" (that is, the period after which 
exemption from punishment takes place through lapse of time) "will be inter- 
rupted by the arrest of the convicted person." 

Code d'Instruction Criminelle, s. 476: "If the accused surrenders, or is 
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1906, he was arrested in England on a charge of obtaining money by 
false pretences in England. On March 9, 1906, he was committed for 
trial at the Central Criminal Court in regard to that charge, and on 
April 4, 1906, was sentenced to twelve months' hard labour. On March 
9, 1906, he was committed to His Majesty's prison at Brixton by a 
metropolitan magistrate under s. 10 of the Extradition Act, 1870, there 
to await the warrant of a Secretary of State for his surrender, which 
had been claimed by the Belgian Government for the larceny of which 
he had been convicted in Belgium, and on the same day the magistrate 
certified his committal to the Under-Secretary of State for the Home 
Department. On being liberated on the expiry of the sentence on 

arrested before his sentence has been extinguished by prescription, the judgment 
by default and all the proceedings against him from the date of the warrant for 
his arrest * * * shall be nullified as of right, and the case shall be proceeded 
with in ordinary form." 

Sec. 641 : " In any case, those who have been condemned by default or for 
contumacy, and whose sentence has been prescribed, shall not be allowed to 
appear and purge their contempt or contumacy." 

Treaty between the United Kingdom and Belgium for the Mutual Surrender 
of Fugitive Criminals, dated October 29, 1901, art. 1, clause 29: " In no case can 
the surrender be made unless the crime shall be punishable according to the laws 
in force in both countries with regard to extradition." 

Art. 9 : " The surrender shall not take place if, since the commission of the 
acts charged, the accusation, or the conviction, exemption from prosecution or 
punishment, has been acquired by lapse of time, according to the laws of the 
country where the accused shall have taken refuge." 

Art. 11: " If the individual claimed should be under process, or condemned by 
the Courts of the country where he has taken refuge, his surrender may be 
deferred until he shall have been set at liberty in due course of law. In case 
he should be proceeded against or detained in such country on account of 
obligations contracted towards private individuals, his surrender shall, never- 
theless, take place, the injured party retaining his right to prosecute his claims 
before the competent authority." 

Extradition Act, 1870 (33 & 34 Vict., c. 52), s. 3, sub-s. 3': "A fugitive 
criminal who has been accused of some offence within English jurisdiction, not 
being the offence for which his surrender is asked, or is undergoing sentence 
under any conviction in the United Kingdom, shall not be surrendered until 
after he has been discharged, whether by acquittal or on expiration of his 
sentence or otherwise." 

Sec. 10 : " In the ease of a fugitive criminal accused of an extradition crime, 
if the foreign warrant authorizing the arrest of such criminal is duly authen- 
ticated, and such evidence is produced as (subject to the provisions of this Act) 
would, according to the law of England, justify the committal for trial of the 
prisoner if the crime of which he is accused had been committed in England, 
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February 16, 1907, he was immediately re-arrested and detained under 
the committal order of March 9, 1906. The question was whether, as 
the period of five years from the date when the applicant could have 
appealed against his sentence in Belgium (July 9, 1901) expired on 
July 9, 1906, he could now be extradited. 

Sir J. Lawson Walton, A.-G., and S. A. T. Eowlatt shewed cause. 
Two questions arise. The first question is whether the fact that there 
has been a lapse of time during which a prescription rule operates in 
Belgium is any ground for refusing to hand the prisoner over to the 
Belgian authorities. There is no express provision upon the point 
either in the Extradition Act, 1870, or in the treaty between the United 
Kingdom and Belgium for the mutual surrender of fugitive criminals 

the police magistrate shall commit Him to prison, but otherwise shall order him 
to be discharged. In the case of a fugitive criminal alleged to have been con- 
victed of an extradition crime, if such evidence is produced as (subject to the 
provisions of this Act) would, according to the law of England, prove that the 
prisoner was convicted of such crime, the police magistrate shall commit him 
to prison, but otherwise shall order him to be discharged. 

"If he commits such criminal to prison, he shall commit him to the Middlesex 
House of Detention, or to some other prison in Middlesex, there to await the 
warrant of a Secretary of State for his surrender, and shall forthwith send to a 
Secretary of State a certificate of the eommital, and such report upon the case 
as he may think fit." 

Sec. 11: "If the police magistrate commits a fugitive criminal to prison, he 
shall inform such criminal that he will not be surrendered until after the 
expiration of fifteen days, and that he has a right to apply for a writ of 
habeas corpus. 

" Upon the expiration of the said fifteen days, or, if a writ of habeas corpus is 
issued, after the decision of the Court upon the return to the writ, as the case 
may be, or after such further period as may be allowed in either case by a 
Secretary of State, it shall be lawful for a Secretary of State, by warrant under 
his hand and seal, to order the fugitive criminal (if not delivered on the decision 
of the Court) to be surrendered to such person as may in his opinion be duly 
authorized to receive the fugitive criminal by the foreign State from which the 
requisition for the surrender proceeded, and such fugitive criminal shall be 
surrendered accordingly. 

" It shall be lawful for any person to whom such warrant is directed and for 
the person so authorized as aforesaid to receive, hold in custody, and convey 
within the jurisdiction of such foreign State the criminal mentioned in the 
warrant; and if the criminal escapes out of any custody to which he may be 
delivered on or in pursuance of such warrant, it shall be lawful to retake him 
in the same manner as any person accused of any crime against the laws of 
that part of Her Majesty's dominions to which he escapes may be retaken upon 
an escape." 
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of October 29, 1901. It may, therefore, be that this country is bound 
to hand him over, and that he must set up the defence of prescription 
in Belgium. The second question is whether under art. 96 of the 
Belgian Penal Code the period of prescription has in fact expired. 

As to the first question, the prisoner must set up the provision for 
prescription contained in art. 92 of the Belgian Penal Code in Belgium. 
As to the second question, his arrest in this country suspended the opera- 
tion of the prescriptive period under art. 96 of the Belgian Penal Code. 
The extradition treaty with Belgium of October 29, 1901, includes 
larceny as an extraditable crime. The only limitation on the right of 
Belgium to have a criminal handed over to her is where, according to- 
the prescriptive laws of the United Kingdom, the crime ceased to be 
punishable. There is no provision in the treaty for a crime ceasing to 
be the subject of extradition owing to prescription in Belgium. Art. 
9 of the treaty contemplates the case of a crime losing its criminal char- 
acter after a lapse of years in the country of refuse, which causes the 
crime to lose its criminal character at the end of five years; and, there- 
fore, there is a duty to hand him over. 

As to the Belgian Penal Code it may be a question for the Belgian 
Courts to determine whether the term " arrest " in art. 96 applies to 
an arrest in Belgium as well as to an arrest in this country. That may 
be a nice question, depending upon the object with which art. 96 in the 
Penal Code was inserted; but it is sufficient for this Court to consider 
that the point is one that could be raised in Belgium, and ought to be 
raised there by way of defence if it is sought to place the accused upon 
his trial there, or if it is sought to imprison him there under the con- 
viction which has taken place there. It is a matter for the Belgian 
Courts, and not for the Courts of the United Kingdom. Although the 
word " arrest " may be of doubtful application, that is a matter for 
the Belgian Courts to consider. If the word " arrest " applies to arrest 
and imprisonment in this country, it is clear that the prescriptive period 
has not come to an end. The accused is a criminal who has not suffered 
his punishment, and as there is no prescription in the United Kingdom, 
there is no reason why he should not be extradited. 

E. W. Barnett, in support of the rule: The applicant has only been 
committed to prison, there to await the warrant of the Secretary of State. 
By s. 11 of the Extradition Act, 1870, when the magistrate has committed 
a person to prison under s. 10 of the Act of 1870 two duties fall upon 
him; he must first communicate to the Secretary of State the fact that 
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he has so committed the prisoner, and he must also tell the prisoner 
that he is entitled to apply for a writ of habeas corpus, and that he will 
not be deported for fifteen days. The effect of s. 3, sub-s. 3 of the Act 
of 1870 is simply that the law of England asserts itself against the law 
of the foreign country. No notice is taken of a request for extradition 
until the prisoner has served his term of imprisonment in the United 
Kingdom. Art. 9 of the treaty of 1901 does not contemplate the possi- 
bility of Belgium desiring the extradition of a criminal who is no longer 
punishable there. 

If, at the present moment, the prisoner is not punishable in Belgium 
because the prescriptive time has expired, he is improperly imprisoned 
in this country. He ought now to be discharged, because the committal 
order of March 9, 1906, is now of no force, inasmuch as he can no longer 
be punished for the offence in Belgium. The Secretary of State cannot 
properly issue his warrant when he is informed that the prisoner can no 
longer be punished. Art. 96 of the Belgian Penal Code says that the 
prescription of a sentence shall be interrupted by the " arrest " of the 
condemned. The word " arrestation " must mean arrest by a Belgian 
officer. But even if " arrestation " means arrest at the instance of the 
King of the Belgians by an officer of the English law, the arrest in the 
present case only took place on February 16, 1907, and at that time the 
period of prescription in Belgium had run. The onus is on the respond- 
ent to shew that " arrestation " in art. 96 of the Belgian Penal Code 
means arrest in England by an officer of the English law for an offence 
against the English law. 

There has been no arrest at the instance of the King of the Belgians. 
The committal order of March 9, 1906, is on the face of it only to 
become operative when the term has been served for the offence with 
which the prisoner was charged in the United Kingdom; and when that 
term was served the applicant for the first time was detained under 
that order. The word " arrestation " in s. 96 of the Belgian Penal Code 
means an arrest by the Belgian authorities for an offence against Belgian 
law. It is for this Court to decide what the meaning of the word is. 
If the surrender of the prisoner is delayed under s. 3, sub-s. 3, of the 
Extradition Act, 1870, until the prescriptive time has run in Belgium, 
the effect of the order of committal made by the magistrate is destroyed. 
That, however, is a piece of good fortune for the prisoner, resulting 
from the fact that in that particular case the English law predominates. 
As to the contention that the prisoner can apply for relief to the Belgian 
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Court if he is surrendered, it is clear from s. 641 of the Code d'lnstruc- 
tion Criminelle that he cannot appear. His sentence having been pre- 
scribed, he is now under the stigma of the sentence, and has no right to 
go before a tribunal in Belgium. 

Lord Alverstone, C. J. : In my opinion this rule must be discharged. 
I express no opinion as to what may be the proper view to be taken 
where proceedings before a magistrate with a view to obtaining an order 
for committal of the accused to prison, there to await the warrant of 
the Secretary of State for his surrender, are taken after such a period 
as to prevent the offence in respect of which the surrender of the 
accused is claimed being punishable in the foreign country. That point 
does not arise in this case. I wish, therefore, to express no opinion as 
to what would happen if effective proceedings before the magistrate of 
England had not been taken before the expiration of the Belgian pre- 
scriptive period of five years. On March 9, 1906, the metropolitan 
magistrate made the committal order. The order for committal of 
March 9, 1906, was rightly made under s. 10 of the Extradition Act, 
1870; and if the prisoner had not been undergoing his sentence under 
his conviction in the United Kingdom, the Secretary of State would, 
under s. 11 of the Act of 1870, have issued his warrant ordering the sur- 
render of the prisoner to some duly authorized person in order that he 
might be conveyed to the foreign country. On behalf of the applicant 
it is contended that, because it is now more than five years from the 
commencement of the prescriptive period in Belgium, the warrant of 
the Secretary of State ordering the surrender of the applicant ought not 
to be issued. The committal order of March 9, 1906, seems to me to 
be authorized by the express language of the Act of 1870, and terms of 
the treaty between the United Kingdom and Belgium for the surrender 
of fugitive criminals dated October 29, 1901. I should not give effect 
to a technical argument such as that advanced before us on behalf of 
the applicant unless I were compelled to do so. But having regard to 
s. 3, sub-s. 3, of the Extradition Act, 1870, and to articles 9 and 11 of 
the Belgian treaty of October 29, 1901, I think the matter is reasonably 
clear. Art. 11, in my opinion, shews that the contracting parties have 
exactly appreciated the position, viz., that the law of the country in 
which refuge has been taken may have to be enforced before the sur- 
render is made. It is unnecessary to consider the effect of the pro- 
visions of the Belgian Penal Code, but speaking for myself, I am not 
prepared to say that we should consider or determine any minute ques- 
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tions of law with reference to the rights of the surrendered person after 
his return to Belgium. It is quite plain that there are two possible 
views as to the meaning of the word " arrestation " in art. 96 of the 
Belgian Penal Code. That question may be for the Belgian Court to 
decide, but the point does not arise, in my opinion, in the present case. 

I am of opinion that the rule must be discharged upon the ground 
that there was a valid order for committal on March 9, 1906, in respect 
of which the Secretary of State might at the end of fifteen days have 
issued his warrant for the surrender of the prisoner were it not for the 
fact that his power to do so was suspended until the punishment inflicted 
upon the applicant by English law had been undergone. 

Darling, J. : I agree, having regard to the particular facts, and 
especially to the dates, in the present case, but I wish especially not 
to be supposed to decide the point which may possibly arise in future, 
viz., the meaning of the word " arrestation " in s. 96 of the Belgian Penal 
Code. On behalf of the respondent it was said that if the applicant 
presented himself in Belgium and asked to be tried, he, being sentenced 
par contumace, would have a right to be tried notwithstanding the 
expiration of five years from the date of his sentence. A great deal 
might depend upon that fact, if it were not for the date of the warrant 
of commitment by the metropolitan magistrate, because s. 476 of the 
Code dTnstruction Criminelle provides that if the accused surrenders 
himself to prison or is arrested before the expiration of his sentence by 
prescription, then the judgment given par contumace and the proceed- 
ings taken against him shall be at an end. But the applicant has been 
in England during the whole time; he has not surrendered himself in 
Belgium, nor has he been arrested by a Belgian officer in Belgium, during 
the time of the running of the period of prescription. In these circum- 
stances s. 641 of the Code d'Instruction Criminelle applies. That sec- 
tion says that in any case persons condemned by default or par contumace, 
and whose punishment is prescribed, shall not be allowed to present 
themselves and to get rid of the defect in their sentence, that is to say, 
they cannot be allowed to present themselves for trial again to get rid 
of the effect of the sentence par contumace. The prescriptive time in 
Belgium would have been completed if the arrest in England does not 
interrupt it, and if we were not absolutely right about the date of the 
warrant of commitment by the English magistrate for the English crime 
that fact would raise a difficulty. If the effect of the arrest of the 
applicant in England is that under art. 96 of the Belgian Penal Code 
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he would have a right to go before the Belgian Court and say : " I have 
been under arrest within the meaning of that article/' it is clear that 
the prescriptive period in Belgium might thereby be interrupted. I 
think it right to point out that, but for the date of the warrant of com- 
mittal of the metropolitan magistrate, a difficult matter might have 
arisen for our consideration. A person might apply in Belgium under 
s. 476 of the Code d'Instruction Criminelle for a re-trial, and he might 
thereupon be met by an objection under s. 641 of the Code saying that 
the prescriptive time from the date of his sentence had run out. He 
would then, I think, contend, with a great deal of force if he had been 
under arrest in England, " Now I claim the benefit of s. 96 of the Penal 
Code. My prescription was interrupted by ' arrestation,' viz., by my 
arrest in England. I ought to be allowed to rely upon that arrest," 
because nothing can more certainly prevent a Belgian who wishes to 
present himself to the Belgian Courts to be tried for a crime which he 
has committed there, and for which he has been sentenced par con- 
tumace, from doing so than an arrest in a foreign country where nobody 
takes any interest in him, and he is kept in gaol during the whole of 
the Belgian period of prescription, of which he might wish to avail him- 
self. I think but for one fact occurring, viz., the issue by the magistrate 
on March 9, 1906, of the warrant of committal, this case might give rise 
to very difficult questions; and I should not in the least desire to be 
supposed to have affected to decide any one of them. 

A. T. Lawrence, J. : I agree that this rule must be discharged. It is 
admitted that there was no sufficient lapse of time to afford any exemp- 
tion from surrender when the order of committal of March 9, 1906, was 
made. It seems to me that that order of committal has been in force 
from that time up to the present. It has merely been suspended by the 
operation of the conviction here, as provided for by the Extradition Act, 
1870. Any rights that the applicant may have according to Belgian 
law he can set up in Belgium, and they will be given their due weight 
and force. 

Eule discharged. 



